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MEMORANDUM DECISION

On duly 4, 1995, Jonathan P. Cole (the “ Debtor”) was involved in afight with his celmate at
the Columbia Correctiond Inditution. Asaresult of the fight, both inmates required medica trestment.
Debtor was charged with violations of Wisconsin Administrative Code, DOC §8303.12 Battery and
303.16 Threets. The Disciplinary Board of the Columbia Correctiond Indtitution (the “ Disciplinary
Board”) followed its prescribed administrative procedures and found the Debtor guilty of battery. The
Disciplinary Board imposed regtitution in the amount of $7,515.80 as a portion of the Debtor’s pendlty.

After the Debtor filed this bankruptcy case, the State of Wisconsin timely filed this adversary
proceeding asserting that the debt owed it by the Debtor is excepted from discharge under 11 U.S.C.
8523(8)(6) as adebt “for willful and malicious injury by the debtor to another entity” or under 11
U.S.C. 8523(3)(7) to the extent that the debt “isfor afine, penaty, or forfeiture payable to and for the

benefit of agovernmenta unit, and is not compensation for actud pecuniary loss” Thetrid inthis



adversary proceeding is set for January 21, 1999.
l. | ssuance of Writ of Habeas Corpus

Debtor is currently serving a 40 year term in the Racine Correctiond Ingtitution and expects to
continue to be incarcerated through the trid date. Debtor has requested that this court issue awrit of
habeas corpus ad testificandum so that he might be present for the trid.

Generdly, prisoners who bring civil actions have no absolute right to be present at any stage of

the proceedings. Holt v. Ritts, 619 F.2d 558 (6th Cir. 1980) (citing Price v. Johnston, 334 U.S. 266

(1948)). Whether the Debtor is deemed to have commenced this action by filing this bankruptcy case
or is deemed to be a defendant as he is designated in this adversary proceeding commenced by the
dateis not dispositive of hisright to be present. Courts have the power to issue writs “necessary or
gopropriatein aid of their respective jurisdictions and agreeable to the usages and principles of law.”
28 U.S.C. 81651(a). In concert with 28 U.S.C. 82241, this power extends to the issuance of awrit
commanding the presence of a prisoner in court. Section 2241 provides that awrit of habeas corpus
may be issued by “the Supreme Court, any justice thereof, the ditrict courts and any circuit judge
within their respectivejurisdictions” 28 U.S.C. 82241 (1998). It isnot clear whether a bankruptcy
court as an adjunct of the digtrict court has independent authority to issue such awrit. Seelnre
Cornelious, 214 B.R. 588 (Bankr. E.D. Ark 1997) (finding no authority in bankruptcy court to issue
writ of habeas corpus); Inre Bona, 124 B.R. 11 (S.D. N.Y. 1991) (discussing the doubtful authority of
bankruptcy courts to issue writs of habeas corpus).

The Cornelious and Bona cases differ from the present case in one important respect: The

debtorsin each of those cases were seeking permanent release from prison. This done does not

resolve the problem as 82241 specifically includes writs of habeas corpus ad testificandum. 28 U.S.C.



§2241(c)(5) dates “The writ of habeas corpus shdl not extend to a prisoner unless— ... (5) Itis
necessary to bring him into court to testify or for trid.” Because of the questionable statutory authority
of bankruptcy courts to issue writs of habeas corpus, if it gppeared that the Debtor were entitled to the
issuance of the writ, this court would certify the matter to the didtrict court, with a recommendation that
the writ be issued by that court.

The issuance of awrit of habeas corpus ad testificandum is committed to the discretion of the

court. Stonev. Morris, 546 F.2d 730, 735 (7th Cir. 1976) (citing Price v. Johnston, 334 U.S. 266

(1948)). The Seventh Circuit haslaid out eight factors to be considered by acourt in determining
whether it should issue awrit of habeas corpus ad testificandum:

1) The costs and inconvenience of trangporting the prisoner from his place of incarceration to

the courtroom;

2) Any potentid danger or security risks which the presence of the prisoner would poseto the

court;

3) Whether the matter at issue is subgstantid;

4) The need for an early determination;

5) The possbility of ddaying trid until the prisoner is released;

6) The probability of success on the merits;

7) The integrity of the correctiond system;

8) Theinterests of the inmate in presenting his testimony in person rather than by deposition.
Stonev. Morris, 546 F.2d 730, 735-36 (7th Cir. 1976). Because the issuance of the writ is
discretionary, no one factor is digpostive of the andyss.

My initid congderation of the factors suggests that awrit should issue for the Debtor if the case



proceedsto trid. Two factors weigh strongly in favor of this concluson. Firg, thetrid cannot
reasonably be delayed until the Debtor is released from prison. Debtor is serving aforty year sentence.
Althoughiit is not clear when Debtor’ s release is scheduled, both parties gppear to believe hisreleaseis
not imminent. Second, Debtor, proceeding pro se, has a substantid interest in presenting his casein
person. Without issuance of the writ, Debtor would not have a representative in court for thetrid.

In analyzing whether the probability of success on the merits would support the issuance of the
writ, the possibility of a summary adjudication must be consdered. Although a court is not empowered

to render summary judgment sua sponte without proper notice to the parties, see Hunger v. Leninger,

15 F.3d 664 (7th Cir. 1994); Engdlish v. Cowdl, 10 F.3d 434 (7th Cir. 1993), a court can recommend

that parties seek to resolve the case through motions for summary judgment. See Goldgein v. Fiddlity

and Guaranty Ins. Underwriters, Inc., 86 F.3d 749, 751 (7th Cir. 1996) (sua sponte summary

judgment islargely unnecessary because a court “ can dways invite anonmoving party to file amotion
of summary judgment initsfavor”). It gopears that the issue of the dischargeability of Debtor’s
obligations to the State might be amenable to summary judgment. In any event, until the parties present
further argument as to the probability of the Debtor’ s success on the merits, | shdl withhold granting or
certifying to the district court the motion for awrit of habeas corpus.

Il. Possble Mation for Summary Judgment

Were this court to congder a motion for summary judgment on the uncontested dlegations and
facts previoudy submitted by affidavit in this proceeding, the andysis would be in the generd form set
out below. Obvioudy competing materid facts may be asserted which might change the andysiswhich
leads to the probable conclusion that the State of Wisconsin is entitled to prevail as amatter of law, but

the andysisis set out here in some detall to focus the inquiry of the parties. Because no motion is



before me, what follows is merely a suggestion of how the arguments for summary judgment might be
viewed if made.

The State argues that the actions of the Debtor fal within one or both of two exceptions to
discharge. Section 523(a)(6) excepts from discharge debts incurred by the “willful and mdicious injury
by the debtor to another entity or to the property of another entity.” Debtor’s conviction for battery
may preclude the rdlitigation of the factud issues of the State’'s claim. Section 523(8)(7) excludes a
debt “to the extent such debt is for afine, penalty, or forfeiture payable to and for the benefit of a
governmentd unit, and is not compensation for actud pecuniary loss” Because the restitution was part
of the pendty imposed for the battery conviction, the claim may fit within the 8523(a)(7) definition asa
matter of law.

A. 8523(a)(6)-Willful or malicious injury

The Supreme Court has noted that in many cases, “principles of issue precluson would obviate

the need for the bankruptcy court to reexamine factud issues” Kdly v. Robinson 479 U.S. 36, 48, fn.

8 (1986). If issue precluson appliesin this case, the Disciplinary Board' s finding would control the
factud determination for this court. There are four requirements for the gpplication of issue preclusion
infederd courts

1) the issue sought to be precluded must be the same as that involved in the
prior action;

2) the issue must have been actudly litigated,

3) the determination of the issue must have been essentid to the fina judgment,

and

4) the party againgt whom estoppd is invoked must be fully represented in the

prior action.

See, e.g., People Who Care v. Rockford Bd. of Educ., 68 F.3d 172 (7th Cir. 1995).




The four conditions necessary to give a particular decision preclusive effect appear to be
present. Theissuesin the two cases are the same. Section 523()(6) excepts from discharge debts
incurred “for willful and maliciousinjury by the debtor to another entity or to the property of another
entity.” 11 U.S.C. 8523(a)(6) (1998). The debt challenged by the State was incurred by Debtor asa
portion of the penaty for a disciplinary judgment of guilt for battery. Debtor had been found guilty of a
violaion of the Wisconsn Adminigrative Code, DOC 8303.12 which states that “any inmate who
intentionally causes bodily injury to another is guilty” of battery. While battery is not defined as “willful
and mdicious’ in the Wisconan Administrative Code, courts have held that awrongful act done
intentiondly, which produces harm or has a subgtantid certainty of causing harm, is “willful and
malicious’ within the meaning of 8523(6). See In re Conte, 33 F.3d 303 (3d Cir. 1994). The
exception to discharge applies to conduct which may be classified as an “intentiond tort,” like battery.
See Inre Gelger, 118 S.Ct. 974, 977 (1998). The Debtor’s battery caused “willful and malicious’
injury within the definition of 8523(6).

The Disciplinary Board reached afina decison on the merits on the issue on which estoppe is
sought. A factud finding that the Debtor committed a battery was essentiad to the decison. The
Debtor appeared in the prior action as the defendant and handled his own defense.

The standard of proof in the prior caseisidentica to the sandard of proof in the
dischargesbility action. In an action to determine the dischargeability of a debt, the chalenging creditor
has *the burden to prove by a preponderance of the evidence that her debt met one of the statutory
exceptionsto discharge.” Inre Thirtyacre, 36 F.3d 697, 700 (7th Cir. 1994). Debtor’s guilt was
established by a preponderance of the evidence in accord with Wisconsn Adminigtrative Code, DOC

§303.76.



When afederd court appliesissue preclusion based on a state court judgment, the federal court
must “treet [the] State court judgment with the same respect it would receive in the courts of the
rendering state.” Matsushita Electric Indudtrid Co., Ltd. v. Epgtein, 516 U.S. 367, 373 (1996) (citing
28 U.S.C. 81738, the Full Faith and Credit Act). This meansthat afederd court must “accept the

rules chosen by the State from which the judgment istaken.” Kremer v. Chemical Constr. Corp., 456

U.S. 461, 481-82 (1982) (applying 28 U.S.C. 81738). The court must then determine if any other
federal law modifies the general rule of 28 U.S.C. §1738. See Matsushita, 516 U.S. at 375; Marrese

v. American Academy of Orthopaedic Surgeons, 470 U.S. 373 (1985). This court has previoudy

discussed possible limits on the gpplication of Wisconsin issue preclusion law in asmilar context. See

Matter of Wagner, 79 B.R. 1016 (Bankr. W.D. Wis. 1987). Application of issue preclusonin this

case would require use of Wisconsin law.

Wisconsin courts apply atest of “fundamenta fairness’ when issue preclusonis used

offensvely. See MichdleT. v. Crozier, 173 Wis.2d 681, 495 N.W.2d 327 (1993). The factorsto be
consdered by acourt include:

(1) could the party against whom preclusion is sought, as a matter of law, have
obtained review of the judgment;

(2) isthe question one of law that involves two distinct clams or intervening
contextud shiftsin the law;

(3) do dgnificant differencesin the quality or extensveness of proceedings
between the two courts warrant rdlitigation of the issue;

(4) have the burdens of persuasion shifted such that the party seeking
precluson had alower burden of persuason in thefirg trid than in the second;
or

(5) are matters of public policy and individua circumstances involved that
would render the gpplication of collaterd estoppd to be fundamentdly unfair,
including inadequate opportunity or incentive to obtain afull and fair
adjudication inthe initid action?



MichdleT. at 173 Wis.2d at 689, 495 N.W.2d a 330-31. Thisfundamenta fairnesstest is essentidly
asubgtitute for the basic test for gpplying issue precluson. Application of issue precluson in Wisconsin
imposes athreshold requirement that “the issue sought to be precluded . . . have been actudly litigated
previoudy.” Lindasv. Cady, 183 Wis.2d 547, 559, 515 N.W.2d 458, 463 (1994).

Whether the decison of the Disciplinary Board is entitled to preclusive effect is not entirely
clear. Wisconan courts have given preclusive effect to prior criminal verdicts and to agency decisons.
See MichdleT. 173 Wis.2d 681, 495 N.W.2d 681 (giving preclusive effect to prior crimina verdict);
Lindasv. Cady, 183 Wis.2d 547, 515 N.W.2d 458 (1994) (giving preclusive effect to prior agency
decison). This court has been unable to locate a Wisconsin case that is precisely on point. Two cases
from outs de the state have dedt with smilar issues of the preclusive effect of quad-judicid decision

makers. In Giakoumedosv. Congdlin, et d., 88 F.3d 56 (2nd Cir. 1996), the court gave preclusive

effect to aprior disciplinary hearing in aNew Y ork state prison. Under New Y ork law,

“issue precluson gpplies when alitigant in aprior proceeding assertsan issue of law or factina
subsequent proceeding and (1) the issue has necessarily been decided in the prior actionandis
decisve of the present action and (2) there has been afull and fair opportunity to contest
the decison now said to be contralling.”

The court found these elements met in light of the facts and gpplied collaterd estoppd to the latter case.

In Banks v. Chicago Housing Authority, 13 F.Supp.2d 793, 794 (N.D.11l. 1998), the plaintiff, a

former employee of the Chicago Police Department, aleged that the defendants, police officers with the
Chicago Police Department, violated her civil rights under 42 U.S.C. 81983. The Superintendent of
the Chicago Police Department filed charges with the Police Board of the City of Chicago. Seeid. at
795. The Police Board issued afind decison, setting forth its factual and legd conclusions, after

hearing the Chicago Police Department’ s evidence and withesses. Seeid. The plantiff then filed suit in



the U.S. Didrict Court. The defendants asserted that the plaintiff was collateraly estopped from
contesting the factud findings and conclusions of the Police Board. Seeid. at 795.

The Banks court determined that it could only give the Police Board' s decision preclusive effect
if it acted in ajudicid capacity. Seeid. at 796; see also Wilson v. City of Chicago, 900 F.Supp. 1015,
1024 (N.D.III. 1995), aff’d 120 F.3d 681 (7th Cir. 1997). In Univ. of Tennesseev. Elliott, 478 U.S.
788, 799, 106 S.Ct. 3220, 92 L.Ed.2d 635 (1986), the Supreme Court stated:

“When a State agency acting in ajudiciad capacity ... resolves disputed issues of fact
properly before it which the parties have had an adequate opportunity to litigate, federa courts
must give the agency’ s fact finding the same preclusive effect to which it would be entitted in the
dtate’ s courts.”

The Banks court held that the Police Board acted in ajudicid capacity. “Adminidrative
agencies act in such capacity and their determinations are entitled to preclusive effect when the
procedures entail the essential elements of an adjudication.” See Banks, 13 F.Supp.2d at 796; see also
Wilson, 900 F.Supp. a 1024. Those eements include:

(1) adequate notice;

(2) aright to present evidence on one's own behalf, and to rebut evidence presented by

the opposition;

(3) aformulation of issues of law and fact;

(4) afind decidon; and

(5) the procedura dements to determine conclusively the issues in question.

Banks, 13 F.Supp.2d at 796; see also Wilson, 900 F.Supp. at 1024; Crot v. Byrne, 646 F.Supp.
1245, 1255 (N.D.11I. 1986), aff’d 957 F.2d 394 (7th Cir. 1992). The court found that dl the factors
were met. See Banks, 13 F.Supp.2d a 796. The court then applied the four requirements for issue
precluson. Finding that the requirements of full litigation of the issue and representation of the party hed
not been met, the court did not give the Police Board' s decison preclusive effect.

The facts before the court at this time indicate that the Disciplinary Board' s decision may be

entitled to preclusve effect. The Disciplinary Board gppears to have been acting in ajudicid capacity.



The Debtor had adequate notice of the Disciplinary Board' s hearing. The Debtor was present a the
Disciplinary Board hearing and had afull and fair opportunity to contest the decison. Theissue of guilt
was decided by the Disciplinary Board based upon the evidence presented. The Disciplinary Board
examined the conduct report and physica evidence, heard testimony from various inmates and prison
employees, and considered the Debtor’ s rendition of the facts. The Disciplinary Board found the
Debtor was guilty of battery in accordance with the ingtitution rules, policies and procedures, and
ordered regtitution be paid. The Debtor gppeded the Disciplinary Board' s decision and it was affirmed
by the warden of the correctiond ingtitution.

B. 8523(a)(7)-Fine or penalty

The Debtor’ s debt is dso nondischargeable under 8523(7). To fdl within the provisons of
8523(7), adebt must satisfy three requirements:
1) it must be for afine, pendty, or forfeture;

2) it must be payable to and for the benefit of a governmenta unit; and
3) it must not be compensation for actua pecuniary loss.

In reHdllis, 810 F.2d 106, 108 (6th Cir. 1987); see also Kdly v. Robinson, 479 U.S. at 51; Inre

Merritt, 186 B.R. 924, 932 (S.D. Ill. 1995); In re Zarzynski, 771 F.2d 304, 306 (7th Cir. 1985). The
restitution impaosed by the Disciplinary Board meets the first and second requirements. Under
Wisconsn Administrative Code, DOC 8303.68(1)(a), restitution may be imposed “in addition to or in
lieu of any mgor pendty.” Although requirement number three has not been established dearly, itis
well-settled law that redtitution ordersin crimina sentences are non-dischargesble debts. 1n Kely v.
Robinson, 479 U.S. at 50, the Court held that “ section 523(7) preserves from discharge any condition

adate criminad court impaoses as part of acrimina sentence” See also In re Thompson, 16 F.3d 576,




581 (4th Cir. 1994); In re Towers, 217 B.R. 1008, 1017 (N.D. IIl. 1998); State v. Mosesson, 356

N.Y.S.2d 483, 484 (1984) (“A discharge in bankruptcy has no effect whatsoever upon a condition of
redtitution of acrimina sentence.”). The Disciplinary Board in this case is the equivaent of acrimina
court, therefore, the claim for restitution can not be discharged so long as the restitution was not in
compensation for actud pecuniary loss.
Concluson

Based on the record established so far the Debtor has failed to establish that his motion for
habeas corpus ad testificandum should be granted. However, if the State of Wisconsin fallsto put in
issue by motion for summary judgment, within 15 days following the date of this Memorandum
Decision, those legd arguments which may preclude a hearing on the essentid facts of their daims, then
the motion for habeas corpus will be reconsdered without notice to any party. The motion is denied

without prgudice on the terms herein stated. An order may entered accordingly.



