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MEMORANDUM DECISION

In 1998 the debtor, Wintersilks, Inc., filed for Chapter 11 Bankruptcy. On February 22, 1999,
this court confirmed the debtor’ s plan of reorganization, and on September 21, 1999, a hearing was held
regarding the debtor’s Application for Final Decree and Order of Substantid Consummation. The U.S.
Trustee obj ected on the ground that the debtor falled to pay quarterly fees due for the third quarter of 1999
and underpaid fees for the second quarter of 1999.

The debtor argues that it isnot required to pay fees to the U.S. Trustee for the third quarter of
1999. Furthermore, the debtor contends that the fees paid to the U.S. Trustee for the second quarter of
1999 were inadvertently paid and should be refunded. According to the debtor, the party commencing
the caseisresponsble for paying trustee’ sfees. The party commencing this Chapter 11 proceeding was
Wintersilks, Inc., which during the case was merged into Winterslks of Jacksonville, Inc. and ceased to
exist as alegd entity. Winterslks of Jacksonville was subsequently merged into Wintersilks, L.L.C.

Therefore, debtor arguesWintersilks Inc. is not respongble for paying trustee’ s fees because it ceased to



exid as a lega entity, and Wintersilks, L.L.C. is not responsible for paying trustee' s fees because
Wintersilks, L.L.C was not the party commencing the case.

Winterslks, L.L.C. arguesthat if it is responsble for paying the trustee s fees, the amount of fees
due should be the statutory minimum amount of $250.00 or should be based soldly on the debtor’s
disbursements under the plan. The U.S. Trustee argues that the amount of the fee should be determined
based on al monies “expended” or “paid out.”

Hndly, the parties have stipulated that no matter what decison this court reaches, this case should
be closed nunc pro tunc to September 30, 1999, so that no U.S. Trustee' sfeeswill be due for the fourth
quarter of 1999.

Title 28 U.S.C. 81930(a) provides that the * parties commencing a case under title 11 shal pay to
the clerk of digtrict court or the clerk of the bankruptcy court” filing fees described in 28 U.S.C.
81930(a)(1)-(5). Subsection (6) of §1930(a) then provides that:

In addition to the filing fee pad to the clerk, a quarterly fee shdl be paid to the United States

trustee, for deposit in the Treasury, in each case under chapter 11 of title 11 for each quarter

(including any fraction thereof) until the case is converted or dismissed, whichever occursfirdt....
28 U.S.C. 81930(a)(6). The language found in subsections (1)-(5) differs from that found in subsection
(6), and there is confusion as to whether the phrase“ parties commencing acase’ found inthe introduction
to subsection (@) aso appliesto subsection (a)(6).

The U.S. Trustee arguesthat subsection (a)(6) isgrammaticaly separate from subsections (1)-(5)

and does not expresdy name the payor. Therefore, according to the U.S. Trustee, 81930(a)(6) does not

impose the quarterly fee on the party commencing the case.!

'One case, In re Boulders on the River, Inc., has directly addressed theissue. According to the
court in Boulders:



The U.S. Trugtee relies on the legidative history of §1930(a)(6) to demondtrate that Congress
intended the debtor ineach case to be responsible for the payment of quarterly feesfor the entireduration
of the Chapter 11 case. Congress amended 81930(a)(6) in 1996 to extend quarterly payments post-
confirmation in an effort to collect additiona revenues to support the sdf-funded administration of

bankruptcy cases. See Matter of Upton Printing, 197 B.R. 616, 620 (Bankr. E.D. La. 1996). The U.S.

Trustee clamsthat if Winterslks, L.L.C.’s reasoning were taken to its logica conclusion, no reorganized
debtor would ever be respongble for the payment of post-confirmation quarterly fees, an outcome
incong gtent with the intent of Congressto raise revenue.

The U.S. Trustee cites In re A.H. Robins Co., Inc. to support itsargument. In A.H. Robins, 219

B.R. 145, 153 (Bankr. E.D. Va 1998, J. Shelley), the court found anew corporation ligble for feesunder
81930(8)(6). The court noted that American Home Products purchased the debtor and established anew
A.H. Robins as a subsidiary of American Home Products, Inc. Id. at 146. Although thefactsof A.H.
Rohins are amilar to Winterslks facts, the court in A.H. Robins did not directly address the issue of
whether the new corporation was the * party commencing a case.”

Another court, however, did address the issue of whether Congress intended only the party

The gatute gppears to assess a quarterly fee againg “the parties commencing a case under title
11....” Thisdoneis somewhat ambiguous, however, due to the bresk in the cadence of the
datute. The gtatute beginswith alig of five categories of fees which “the parties commencing a
case under title 11 shall pay to the clerk” of court. The sixth category of fees under section
1930(a) isthe UST quarterly fee. Here the language of the statute changes somewhat, directing
that, “[i]n addition to the filing fee to be paid to the clerk, a quarterly fee shal be paid to the
United States trustee, for deposit in the Treasury, in each case under chapter 11...." Although
the statute does not specify the entity responsible for paying the fee, nothing in the statute
indicates a departure from the initid focus on “the parties commencing a case under title 11,” as
et forth at the beginning of the series.

In re Boulders on the River, 218 B.R. 528, 536 (D. Or. 1997, J. Hogan).




commencing the case to berespongble for quarterly fees. InIn re Postconfirmation Fees, 224 B.R. 793,

797 (E.D. Wash. 1998, J. Williams) the court stated:

In this Stuation, the corporate debtors are the same corporate entity which existed pre-petition,
which existed during the pendency of the Chapter 11 and which now exist post-petition. The
corporateentityhasnot changed. Theindividud debtorsarethe sameindividuaswho commenced
the proceedings, reorganized and continue the current operations. The basis of the argument,
however, is a legd distinction between a “debtor” and a “reorganized debtor”. According to
debtors argument, as the reorgani zed debtor isa different legd entity whichdid not exist until after
confirmation of the plan, it could not therefore be the “party which commenced the case” and
againg which the fee is to be assessed.  Although interesting from a metaphysical view, the
argument isnot persuadiveinthiscontext. Congressin early 1996 amended 81930()(6) to require
the payment of post-confirmation U.S. Trustee fees for the reasons set forth in the legidative
higtory, i.e. increased funding for the U.S. Trustee sysem. When it became apparent that the
language inthe statute did not clearly reflect congressiond intent regardingitsapplicationto aready
confirmed cases, Congress amended the statute again to darify that the fees were to be assessed
agang ALL Chapter 11 debtors regardless of the status of plan confirmation. Congress has
spoken twice within the same year on the subject, and to interpret the statute in the manner
suggested by debtors would result in no Chapter 11 debtor with a confirmed plan paying the fee.
Such interpretation is clearly contrary to congressond intent and the language of the statute itsdlf
does not require such aresult.

Wintersilks, L.L.C. further daimsthat it did not agree to assume the trustee fee obligations under

the plan. According to Wintersilks, L.L.C., section 3.1d of the Plan Statesthat the reorganized debtor will

file quarterly fee statements and pay quarterly fees. Under section 1.1aw of the Plan, the reorganized

debtor is defined as Winterslks. Section 1.1bh of the Plan defines Wintersilks as Wintersilks, Inc., not

Winterslks, L.L.C. Therefore under the Plan, Wintersilks, Inc. is responsible for paying trustee fees.

Wintersilks, L.L.C. further argues that even though in the Articles of Merger it assumed any “unpaid

obligation[s] under the Plan,” these obligations only include obligationsto creditors. Therefore, according

to Winterslks, L.L.C., they are not responsible for paying the U.S. Trustee' s quarterly feesbecausethey

are not the party commencing the case, and the U.S. Trustee was not a creditor whose dam was assumed.



Winterslks argument isflawed. Articlell of thefirst Articles of Merger statesthat Winterslks of
Jacksonville will be responsible for dl liahilities and obligations of Wintersilks, Inc., and Artide |1 of the
second Articlesof Merger statesthat Wintersilks, L.L.C. will be responsible for dl lighilitiesand obligations
of Winterslks of Jacksonville. Thereisno definitionof “obligation” in ether the Articles of Merger or the
Pan. Section 1.2 of the Plan states that “[a]ny term used in this Plan that is not defined in this Plan but that
is used in the Code has the same meaning as assigned to that term in the Code.” The Bankruptcy Code,

however, does not define “obligation” either. TheU.S. SupremeCourtinPerrinv. United States, 444 U.S.

37,42 (1979) hasnoted, “afundamenta cannon of statutory constructionisthat...words will be interpreted
astaking ther ordinary, contemporary, commonmeaning.” An“obligation” isdefined asa“duty, contract,
promise, or other socid, mord, or legd requirement that compels one to follow or avoid a given course
of action.” The American Heritage Dictionary 857 (1982). Section 3.1d of Winterslks Plan of
Reorganization Sates:
All quarterly fees payable under 28 U.S.C. § 1930 shdl be paid on or before the Effective Date
of thisPlan, asrequired by 11 U.S.C. § 1129(a)(12). The Reorganized Debtor shal continue to
file quarterly fee tatements and pay quarterly fees when due until the caseis converted, dismissed
or closed....
It is clear that Section 3.1d of the Plan imposes on obligation on the reorganized debtor to pay quarterly
U.S. Trusteefees. First, Winterslks of Jacksonville and subsequently, Wintersilks, L.L.C. assumed this

obligation in the Articles of Merger. Therefore, Wintersilks, L.L.C. isresponsiblefor the payment of U.S.

Trustee fees for the second and third quarters of 1999.

This outcome is supported by I nre Pettibone Corporation, acase cited by Wintersilks, L.L.C. for
another proposition. The court stated:

Although no additionad UST fees are due at this time based upon Heico's day-to-day operation,
it would have been respongble for such fees had they beendue. Section 1930()(6) obligatesthe



parties commencing a bankruptcy case to pay certain feesincluding UST fees....As the Debtor
entities commencing this case no longer legdly exigt, the obligation must succeed, either to the
reorganized debtor, or the PL Trustee or perhaps to both.

In re Pettibone Corporation, 1999 WL 624329 at *7 (Bankr. N.D. Ill. Aug. 16, 1999, Judge

Schmetterer). That court further stated that the specific language of the bankruptcy plan determines the
respongbility of the parties. 1d. at *8. Winterdlks plan recognized an exigting obligation to pay U.S.
Trustee quarterly fees. That obligation was assumed by Winterslks, L.L.C. Therefore, whatever the
legidative history of 81930(a)(6), Winterslks Plan of Reorganization and Articles of Merger support a
finding that Wintersilks, L.L.C. isresponsible for the U.S. Trustee quarterly feesfor the second and third
quarters of 1999.

What isa disbursement under 81930(a)(6)? Neither the legidative history nor the Code provides
adefinition of thisterm. No circuit court hasaddressed thisissue. Three lines of cases decided by lower
courts have developed.

Thefird line of cases holds that because a bankruptcy estate ceases to exist post-confirmation,

there can be no post-confirmation disbursements. See Angdo v. Victoria Farms, 38 F.3d 1525, 1534 (9™

Cir. 1994). Victoria Farms defined disbursement “to include dl payments from the bankruptcy estate.”
Id. Victoria Farms, however, was decided in 1994, before the 1996 amendments. Prior to 1996, theU.S.
Trustee quarterly fee was required for dl chapter 11 plans until such “plan is confirmed or the case is
converted or dismissed, whichever occurs first.” Id. at 1528. The 1996 amendments took the word
“confirmed” out of 81930(a)(6); therefore, U.S. Trustee quarterly fees terminated only when a case was
converted, dismissed or closed. Because prior to 1996, U.S. Trustee fees could be terminated by
confirmation of abankruptcy plan, the VictoriaFarms court did not address the definitionof * disbursement”

post-confirmation. The bankruptcy court case of Inre Celebrity Duplicating Services, Inc., 216 B.R. 942,




945(C.D. Cd. 1997, J. Tevrizian), however, found the definitionof “disbursement” used inVictoriaFarms
controlling. The court stated:
It is well settled that Congress is charged with knowing judicialy crested lawv when it amends
statutes, and that such judicialy created law canonly be displaced by dearly stated Congressiond
intent....This Court finds no such clearly stated intent in the amendment to section 1930. Hence,
the Victoria Farms definition of disbursement remains applicable in the context of section
1930(a)(6) fee cdculation.
1d. Therefore based on the holding in Celebrity, post-confirmation U.S. Trustee fees could not exceed
$250.00, the statutory minimum. Other courts have not adopted the reasoning of Celebrity, and instead
have reasoned that had the 1996 amendments been in effect when Victoria Farms was decided, the Ninth

Circuit would have adopted a broader definition of disbursement. See e.g. In re Boulders on the River,

Inc., 218 B.R. 528, 537 (D. Or. 1997).

The second line of cases adopts a wide view and defines disbursements to include dl ordinary
course payments made post-confirmation. The U.S. Trustee urges this court to adopt the view of the
second line of cases.

The first case to adopt the broad definition of “disbursements’ was In re P.J. Keating Co., 205

B.R. 663 (Bankr. D. Mass. 1997, J. Queenan). In determining that disbursementsinclude dl payments
made in the ordinary course, the court relied on the pre-amendment case of Victoria Farms and on
Congressiond intent. The court Stated:

Prior to being amended, section 1930(a)(6) applied only to preconfirmationdebtors. Itistherefore
expected that courts[Victoria Farms] congtruing the statute as it then read would refer to payments
from the bankruptcy estate. Until confirmation, al payments made in the operation of abusness
necessaxrily come from the estate. Congress has given no indication that ordinary course of
bus ness payments should not aso increase the fees payable by reorganized debtors. Congress
intended to enhance revenues by these amendments. To redtrict “disbursements’ to those made
from the bankruptcy estate would frustrate that intent.

Id. at 667. Accordingto the Kegting court, the purpose of 81930(a)(6) wasto raise revenue. If ordinary



course payments are taken into account pre-confirmation in determining quarterly U.S. trustee fees, they

should aso be takeninto account post-confirmation. Thebankruptcy courtinlnre A.H. Robins, Co., Inc.,

219 B.R. 145, 151 (Bankr. E.D. Va 1998, J. Shdley) aso rdlied on Victoria Farms, aswell asthe plain
meaning of the statute, in determining that post-confirmation disbursements include dl ordinary course
payments. The court stated:

[T]he St. Angdlo court specificdly referred to the ordinary, common meaning of “disbursement,”
finding that it means solely “to expend...pay out....” This Court, therefore, does not find that St.
Angdo limitsthe meaning of “disbursements’ to paymentsfromthe bankruptcy estate, nor that the
casesdting St. Angelo were correctly decided. Rather, the Court finds that dl post-confirmation
payments made by reorgani zed debtors, aswel aspaymentsfromthe bankruptcy estate, condtitute
“dishursements’ for the purposes of the Amendment.

Id. SeealsolnreMaruko, Inc., 219 B.R. 567, 573 (S.D. Cal. 1998, J. Keep) (holding that “there isno

reason to limit which type of disbursements should be subject to the fee,” and “ quarterly fees should be
gppliedto dl...post-confirmation payments.”). Other casesadopting thebroad definition of “ disbursement”

get their authority from the same sources as Keating and A.H. Robins.

The court inlnreCorporate Busness Products, Inc., 209 B.R. 951, 955 (Bankr. C.D. Cd. 1997,
J. Robles) dso looked to the plain meaning of §1930(a)(6) in determining that post-confirmation
disbursementsinclude ordinary course payments. The court held:

[T]his Court’ sbroader congtruction of “disbursements’ may be consstent with the plain meaning
of the statute. 28 U.S.C. 81930(a)(6) states fees are to be based upon disbursements “in each
cae” Theamendment plainly states fees are to be calculated in each pending case; nowherein
the amendment does the statute mentiondisbursements should be ca culated from paymentsarisng
out of the “estate.” Given the fact payments from both the bankruptcy estate and reorganized
debtors stem from the same “case,” it is likdy Congress intended both to be included in the
cdculations of quarterly fees.

Id. Thecaseof In re Sedro-Woolley Lumber Co., Inc., 209 B.R. 987, 989 (Bankr. W.D. Wash. 1997,

J. Steiner) followed the same line of reasoning whenit held that “the ‘ plain language’ of the Statute does not



limit the source of disbursement to property of the estate, nor doesit limit payments to those made under

theplan.” |d. Seealso In re Boulders on the River, Inc., 218 B.R. 528, 541 (D. Or. 1997, J. Hogan)

(following the holding of Sedro-Woolley L umber and finding that post-confirmation disbursementsindude

ordinary course payments.).

ThecourtinlnreRoy Stanley, Inc., 217 B.R. 23, 25 (Bankr.N.D.N.Y . 1997, J. Gerling) andyzed

the Victoria Farms holding, and its gpplication post-confirmetion:

The court findsfault with...reliance on the language in Victoria Farms. The issue before the court
in Victoria Farms was whether payments to secured creditors, as well as those to unsecured
creditors, condtituted disbursements. At the time of the court’s decision, the case had been
dismissed and the question of payment of the UST’s fees did not involve the issue of what
congtituted “disbursements’ post-confirmation....Arguably if the discusson of “disbursement” set
forth by the court...were to be adopted, there would never be post-confirmation disbursements,
and only the minimum fee provided for in Section 1930 would be due the UST. This would
obvioudy frustrate Congress efforts to increase revenues to support the UST program.

Id. TheStanley court therefore held that post-confirmation disbursementsincluded al payments made by

the reorganized debtor post-confirmation, including ordinary course payments. 1d. The didrict court in

In re Postconfirmation Fees, 224 B.R. 793, 799 (E.D.Wash. 1998, J. Williams) also adopted the broad
definitionof “disbursements’ and held that disbursementsincluded “dl funds paid out post confirmationby
the reorganized debtor.” In reaching this holding, the court noted that the trend in cases has beento adopt
the broad view that “disbursements mean al funds of the reorganized debtor.” Id.

A third interpretation, a sort of middle ground, was found by Judge Schmetterer in1nre Pettibone,
1999 WL 624329 (Bankr. N.D. Ill., August 16, 1999). He defines “disbursements’ to include al post-
confirmation payments made pursuant to a planof reorganization. According to Judge Schmetterer, under
the middle view, the amount of the U.S. Trustee quarterly feeswould correlate “to the bankruptcy planand

process,” in that a debtor would pay more fees pre-confirmation when it was significantly “using” the



bankruptcy system versus post-confirmation, when the debtor is largely un-monitored. [n re Pettibone
Corporation, 1999 WL 624329 at *7 (Bankr. N.D. Ill. Augugt 16, 1999). Furthermore, there is no
support for 81930 to cover the activities of a reorganized debtor outside the confirmed plan of
reorganization:

A bankruptcy estate is created when a petition for reief is filed...The bankruptcy estate is a
separate legd entity...Upon a plan’s confirmation and/or pursuant to the plan’s terms, the
bankruptcy estate’ s assets revest in the name of the reorganized debtor and are no longer part of
the bankruptcy estate...Therefore, any payments, digtributions or alocations made by the
reorganized debtor after the plan's effective date, in the ordinary course of its business or
otherwise, do not condtitute “ disbursements’ under section1930(a)(6) and cannot serve asabasis
uponwhichthe U.S. trustee may cdculae itsfee. TheU.S. Trustee may, however, calculate post
confirmation fees on any disbursements made by the bankruptcy estate after the plan’s effective
date. Suchdisbursementswouldinclude, for example, any paymentsmade pursuant to aconfirmed
plan of reorganization.

Id. Citing Inre Jamko, Inc., 207 B.R. 758, 760-761 (Bankr. S.D. Fla. 1996, J. Ray).

The Southern Didrict of Florida has dso adopted the middle view. In the first case, In re

SeaEscape Cruises, LTD, 201 B.R. 321, 323 (Bankr. S.D. Fla. 1996, J. Hyman), the bankruptcy court

held that only post-confirmation payments made pursuant to aplanwould condtitute disbursements. Any
payments made in the ordinary course of business would not be used in cdculating the U.S. Trustee's

quarterly fee. The court in In re Betwell Oil and GasCo., 204 B.R. 817, 819 (Bankr. S.D. Fla. 1997, J.

Mark) cited two reasons why the middle view should be adopted. Firgt, taxing the ordinary business
operations of areorganized debtor would be unfar to a reorganized debtor who is no longer operating
under the supervision of the bankruptcy court. 1d. Second, if abroader definition of disbursement were
adopted, monitoring costs would be imposed on the bankruptcy court to determine that the reorganized
debtor is giving a proper account to the U.S. Trustee each quarter. 1d.

Other courts have adopted the “middle ground” view and have hdd that U.S. trustee quarterly fees



are calculated based only on disbursements made pursuant to a planof reorganization. Thecourtin Inre

Munford, Inc. 216 B.R. 913, 918 (Bankr. N.D. Ga. 1997, J. Cotton) adopted the middle view because

it “ attempts to harmonize the legidative purposs’ of rasng revenues “with the reorganized debtor’ s right

to a‘fresh gart.”” According to the Munford court:

When a debtor files a case under Title 11, a bankruptcy edtate is created. If successful, aplanis
proposed and confirmed. The confirmed plan of reorganization proposes the method by which a
debtor’s clams and interests will be satisfied. Thus, payments made pursuant to aconfirmed plan
are in satisfaction of estate debts or interests. The funds utilized are designated for that sole
purpose regardless of the entity in whom the property right is vested.

Id. InInthe Matter of Danny’s Markets, Inc., 1999 WL 736551 at * 4 (Bankr. E.D. Mich. July 29, 1999,

J. Shapero), the bankruptcy court adopted the middle view because abroader definition of * disbursement”
would be fundamentaly unfar to the debtor. According to the court, the U.S. Trustee is not actively
involved post-confirmationinoverseeing or monitoring the debtor. Id. at *6. Therefore, because a post-
confirmation debtor isnot “udng’ the bankruptcy system asit was pre-confirmation, it would be grossly
unfar for the debtor to continue to pay quarterly fees based on dl post-confirmation ordinary course
disbursements. 1d.

In the absence of controlling cases or guidance from the cryptic language of the Satute, | believe
that a court may and should look to the context of the statute before searching for guidance in theillusory

and dubious recordings of some supposed congressiona intent.2 Thus, while the Satute does not limit

*The legidative history to 28 U.S.C. §1930(8)(6) is entirely unsatisfactory in determining what
conditutes a“ disbursement.” Therefore, this court will ook to arule of statutory congtruction that has
been used by other courtsto interpret an ambiguous statute. See Levinv. Dare, 203 B.R. 137, 144
(S.D. Ind. 1996, J. Hamilton) (dtating that when there is“no especidly powerful case law argument in
ether direction,...the best guidance available come from the specific Satutory context and the practica
implications of dternative interpretations’); In re Rossman, 70 B.R. 985, 993 (Bankr. W.D. Mich.
1987, JJ. Nim and Howard) (quoting Judge (now Justice) Scalia “I think it time for courts to become
concerned about the fact that routine deference to the detail of committee reports, and the predictable



measuring disbursements only to those made fromthe “ estate,” which terminates upon confirmation, it dso
does not permit the reach of the bankruptcy court’s influence for the purpose of this “tax” beyond the
bounds of its influence for other purposes.® Day-to-day operations of the reorganized debtor are not
subject to the scrutiny provided by the U.S. Trustee and the court pre-confirmation, despitethe jurisdiction
of the court inlimited circumstancesto review those operations until the caseisclosed. Upon confirmation
of the reorgani zation plan, the bankruptcy estate ceases to exist, and the reorganized debtor emerges. The
bankruptcy court only has jurisdiction over the reorganized debtor to the extent of assuring that the

reorganized debtor ismestingits obligations under the plan. See In the Matter of Danny’ sMarkets, 1999

WL 736551 at *5 (Bankr. E.D. Mich., July 29, 1999); In re Pettibone Corporation, 1999 WL 624329

a *7 (Bankr. N.D. IIl., Aug. 16, 1999). The Bankruptcy Code provides that post-confirmation, the
reorganized debtor shal comply with al orders of the bankruptcy court regarding implementation of the

confirmed plan. See 11 U.S.C. §81142. Therefore, abankruptcy court’s post-confirmation jurisdiction

expangon in that detail which routine deference has produced, are converting a system of judicia
congruction into a system of committee-staff prescription.” Hirschey v. EE.R.C., 777 F.2d 1 (D.C.
Cir. 1985)); In re Chesanow, 25 B.R. 228, 229 (Bankr. D. Conn. 1982, J. Shiff) (sating “* courts have
recognized that in interpreting statutes they must do more than sft through pages of legidative history for
evidence of technical meaning ascribed to statutory words; judges should interpret Satutes in ways that
effectuate legidative purpose and avoid unnecessarily harsh and unfair results’” Rockefdller v.
Commissioner of Internal Revenue, 676 F.2d 35, 36 (2" Cir. 1982)).

3 usetheword “tax” in this situation, because the fees required to be paid to the U.S. Trustee
under 28 U.S.C. 81930(8)(6) post-confirmation better fit the definition of “tax” rather than the
definition of “fee” The Bankruptcy Code does not specifically define tax, but the court in Inre
Oshkash Foundry, 28 F. Supp. 412, 414 (E.D. Wis. 1939) has determined that a payment isa “tax” if
the payment is compulsory. The U.S. Trustee fees are compul sory; therefore, they are taxes.
Caculating U.S. Trustee fees based on the reorganized debtor’ s disbursements in the ordinary course
of businessis analogous to imposing “a specid tax...on adebtor’ s successful reorganization and
business operation, atax unrelated to the bankruptcy case that the debtor has no power to end where a
continued plan trust has issues that keep the case open.” See In re Pettibone Corporation, 1999 WL
624329 at *7 (Bankr. N.D. Ill., Aug. 16, 1999).




only extends as far as the plan of reorganization. The same holds true for the U.S. Trustee. Pogt-
confirmation, the reorganized debtor isno longer under the constant supervisionand monitoring of the U.S.
Trustee.

Inthe Chapter 11 context, the confirmed reorganization planisthelaw of the case.* Disbursements
are then measured through the plan, not through some other definition, which includes payments made
outsdethe plan in the ordinary course of business. The context in whichthe word “ disbursement” isused
supports the adoption of the middle ground and the andyss doquently put forth by the only other judge
inthe Seventh Circuit to yet writeonthe subject. The fee must be measured by those disbursements made
pursuant to the confirmed plan under the plan’s express terms and may not be cadculated on payments
made in the ordinary course of the reorganized debtor’s business.

Winterslks, L.L.C. isresponsiblefor U.S. Trustee feesfor the second and third quarters of 1999,
but only to the greater of the statutory minimum of $250.00 or anamount determined by the disbursements

made pursuant to the plan of reorganization.

“See 11 U.S.C. 81141



